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SEC “Concept Release” Explores
Harmonizing Private Offering Exemptions
By Nathan Greene and Elliot Domio, Partners at Shearman & Sterling LLP
On June 18, 2019, the United States
Securities and Exchange Commission
(SEC) published a concept release inviting
input to an initiative that could end with
broad harmonization of the many rules
that apply to private securities offerings
in the United States.1 SEC Chairman
Jay Clayton has called the existing
framework an “elaborate patchwork,”
and improving it appears to be a priority
for him.2 The concept release contains
no specific rule proposals, but raises 138
different questions for consideration.
Comments are requested before
September 24, 2019. Commenters are
likely to include individual investors;
companies, investment funds and other
issuers; financial services firms; industry
trade groups; academics; law firms;
retirement savings groups; consumer
organizations; and many others.

Overview of the Private
Offering Regimes
The US Securities Act of 1933 (the
Securities Act) requires that every offer
and sale of securities be registered
with the SEC unless an exemption
is available. Registration provides a
structure for regulatory oversight
and, ultimately, delivery to investors
of full and fair disclosure of material
information that allows for informed
investment decisions.
Congress recognizes, however, that
certain situations present no practical
need for registration. Accordingly,
an exemption framework developed
over time through legislation, SEC
rulemaking and guidance, case law, and
industry practice. According to statistics
cited by the release, registered offerings
in 2018 raised USD1.4 trillion of new

“

SEC Chairman Jay Clayton has called the existing
framework an “elaborate patchwork,” and
improving it appears to be a priority for him.”

capital compared to approximately
USD2.9 trillion raised through exempt
offering channels. In other words,
private offerings outpace public
offerings 2:1.
The most widely used exemption is Rule
506 of Regulation D. Rule 506 offerings
are subdivided into Rule 506(b)
offerings and Rule 506(c) offerings:
the former are “traditional” private
offerings, which avoid any general

solicitation activity; the latter are a new
form of offering authorized by Congress
in the Jumpstart Our Business Startups
Act of 2012 (the JOBS Act), which
specifically allows for unrestrained
general solicitation activity, so long as
all sales are to persons “verified” to
be accredited investors. In 2018, Rule
506(b) offerings alone raised USD1.5
trillion, approximating the USD1.4
trillion raised in all other unregistered
offerings combined.

1. Concept Release, available at https://www.sec.gov/rules/concept/2019/33-10649.pdf.
2. SEC Chairman Clayton’s “Remarks on Capital Formation at the Nashville 36/86 Entrepreneurship Festival” (Aug. 29, 2018), available at https://www.sec.gov/news/speech/
speech-clayton-082918.

Among the other exemptions are
Regulation A, Rule 504 of Regulation
D, Rule 147, Rule 147A, and a
crowdfunding regulation.

are hesitant to rely on Rule 506(c); and
whether available data show an increase
or decrease in fraudulent activity as a
result of the adoption of Rule 506(c).

• Regulation A generally exempts
offerings of up to USD50 million.

The Accredited Investor’s
Central Role in the
Exemption Framework

• Rule 504 of Regulation D generally
provides for offers and sales of up to
USD5 million in a 12-month period.
• Rules 147 and Rule 147A generally
exempt offerings within a single
state.
• The JOBS Act also added an
exemption from registration for
crowdfunding. Transactions under
this exemption must meet a number
of requirements, including limits
on amount an issuer may raise,
limits on amount an individual may
invest, and that transactions be
conducted through an intermediary
broker-dealer or “funding portal.”
Investment funds generally are
ineligible for the crowdfunding
exemption.
The concept release requests comments
on a number of questions related
to the private offering exemptions,
including whether Rules 506(b) and
506(c) should be combined into one
exemption; whether it is important
to continue to allow non-accredited
investors to participate in Rule 506(b)
offerings (up to 35 non-accredited
investors may participate in each Rule
506(b) offering, but SEC statistics show
that in practice nearly all are limited
to accredited investors); whether the
current information requirements in
Rule 506(b) are appropriate; why issuers

“

The concept of an “accredited investor,”
deemed to be financially sophisticated
and able to sustain risk of loss, is central
to several exemptions, including Rules
506(b) and 506(c) of Regulation D.3
The SEC estimates that just 13 percent
of US households qualify as accredited
investors. Households that qualify are
most likely to be in the Northeastern
United States or on the West Coast.
Accredited investors may participate
in investment opportunities generally
unavailable to non-accredited investors,
including in many private issuers, and
in hedge fund, private equity fund, and
venture capital fund offerings.
In citing these statistics, the SEC
is inviting another look at how
accreditation works in practice and its
effects on capital markets, investor
protection, and investor choice. This
is not a new topic. In December 2015,
the SEC staff issued a report that
recommended the SEC consider several
methods of revising the definition.4
Alternatives that can be envisaged
include indexing the income and net
worth tests to inflation; scrapping
the tests in favor of (or pairing them
with) alternative numeric tests such as
investment limits; or looking instead
to professional credentials or experience
in investing.

Some will no doubt see the existing framework
as largely appropriate. Some will endorse a
measure of harmonization. Some will advocate
real change.”

Pooled Investment Funds
For retail investors who are not
currently accredited investors, the ability
to obtain exposure to exempt offerings
through a pooled investment fund is
limited to indirect exposure through
registered investment companies and
business development companies
(BDCs). However, liquidity and daily
valuation requirements for mutual
funds and exchange traded funds can
present challenges to their ability to
invest in some exempt offerings. The
release’s requests for comments here
revolve around whether the SEC should
take steps to further facilitate capital
formation in exempt offerings through
pooled investment funds.

Next Steps
Again, many different constituencies
will respond to the concept release
and will bring a wide spectrum of
perspectives to the table. Some will no
doubt see the existing framework as
largely appropriate. Some will endorse
a measure of harmonization. Some will
advocate real change. And, running
through the comments at all times will
be the tensions implicit in fostering
capital formation that equitably and
thoughtfully allocates access to the
capital markets to investors who have
very different levels of sophistication
and appropriate risk tolerance.
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3. Under Regulation D, a natural person is an accredited investor if their income exceeds USD200,000 in each of the two most recent years (or USD300,000 in joint income with a
person’s spouse) and they reasonably expect to reach the same income level in the current year; or their net worth exceeds USD1 million (individually or jointly with a spouse),
excluding the value of their primary residence.
4. Report on the Review of the Definition of “Accredited Investor” (Dec. 18, 2015) available at https://www.sec.gov/corpfin/reportspubs/special-studies/review-definition-of-accredited-investor-12-18-2015.pdf.
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